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BACKGROUND:
Environmental Challenges 

According to the State of Environment Report India 2009, made public by the Minister of Environment and Forests, Jairam Ramesh, India faces many important environmental challenges which currently threaten both the development of India and the outlook for its future. The state of India's environment is in upset at the hands of uncontrolled human activities, and these ecological ailments are affecting social growth potential. Degradation of land, increasing air pollution, depletion of water resources, loss of indigenous species of flora and fauna and the background of overwhelming poverty are depicted in the report to detract from the positive growth of Indian people and the country as a whole. 

Thus, India’s rapid growth is driving equally rapid environmental destruction. An argument often put forth in developing countries is that it is unfair to ask people to make environmental sacrifices during a period of growth and industrialization when Western countries did not have to make the same choices. Yet, as we get a glimpse of above, India, as a dense country of 1 billion people, faces unique challenges that need unique responses. Here arises the need for environmental regulations and for confirming compliances of these regulations.

The Government of India has established an environmental legal and institutional system to meet these challenges within the overall framework of India’s development agenda and international principles and norms. 

Constitution and National Policies 

The Forty-Second Amendment to the Indian Constitution in 1976 introduced principles of environmental protection in an explicit manner into the Constitution through Articles 48A and 51A(g). Article 48A, part of the Directive Principles of State Policy, obligated the State to protect and improve the environment. On the other hand, Article 51A (g) obligated citizens to undertake the same responsibilities. As far as legislative power was concerned, the Amendment also moved the subjects of “forests” and “protection of wild animals and birds” from the State List to the Concurrent List. The Stockholm conference is honored by references in the Air Act and the Environment Act – a result of effective applications of Article 253 of the Constitution, which gives the Parliament (India’s central legislature) the power to make laws implementing India’s international obligations, as well as any decision made at an international conference, association or other body. In addition to the Constitutional mandate, India has a number of national policies governing environmental management, including the National Policy on Pollution Abatement (NPPA, 1992) and the National Conservation Strategy and Policy Statement on Environment and Development (NCS/PSED, 1992). While these national policies are not judicially enforceable, they serve as guiding principles for the central and state governments to follow.

Legal Framework 

India has an elaborate legal framework with over two hundred laws relating to environmental protection. Key national laws for the prevention and control of industrial and urban pollution include the following:

Water (Prevention and Control of Pollution) Act, 1974: prohibits the discharge of pollutants into water bodies beyond a given standard, and lays down penalties for non-compliance.

Water (Prevention and Control of Pollution) Cess Act, 1977: provides for a levy and collection of a cess on water consumed by industries and local authorities. It aims at augmenting the resources of the central and state boards for prevention and control of water pollution. 

Air (Prevention and Control of Pollution) Act, 1981: ambient air quality standards, means for the control and abatement of air pollution, prohibits the use of polluting fuels and substances and regulates appliances that give rise to air pollution. 

The Air (Prevention and Control of Pollution) Rules, 1982: defines the procedures for conducting meetings of the boards, the powers of the presiding officers, decision-making, the quorum; manner in which the records of the meeting were to be set etc. 

The Wildlife (Protection) Act, 1972: The WPA (Wildlife Protection Act), 1972: provides for protection to listed species of flora and fauna and establishes a network of ecologically-important protected areas. The WPA empowers the central and state governments to declare any area a wildlife sanctuary, national park or closed area. 

The Forest (Conservation) Act, 1980: restricts the powers of the state in respect of de-reservation of forests and use of forestland for non-forest purposes. 

Environment (Protection) Act, 1986 (EPA): provide a framework for the co-ordination of central and state authorities established under the Water (Prevention and Control) Act, 1974 and Air (Prevention and Control) Act, 1981 and the central government is empowered to take measures necessary to protect and improve the quality of the environment by setting standards for emissions and discharges; regulating the location of industries; management of hazardous wastes, and protection of public health and welfare.

The National Environment Appellate Authority Act, 1997: establishment of a National Environment Appellate Authority to hear appeals with respect to restriction of areas in which any industry operation or process or class of industries, operations or processes could not carry out or would be allowed to carry out subject to certain safeguards under the Environment (Protection) Act, 1986.

Factories Act, 1948 and its Amendment in 1987: The Act contains a comprehensive list of 29 categories of industries involving hazardous processes, which are defined as a process or activity where unless special care is taken, raw materials used therein or the intermediate or the finished products, by-products, wastes or effluents would:

• Cause material impairment to health of the persons engaged
• Result in the pollution of the general environment

Public Liability Insurance Act (PLIA), 1991: The PLIA was amended in 1992, and the Central Government was authorized to establish the Environmental Relief Fund, for making relief payments.

National Environment Tribunal Act, 1995: The Act provided strict liability for damages arising out of any accident occurring while handling any hazardous substance and for the establishment of a National Environment Tribunal for effective and expeditious disposal of cases arising from such accident, with a view to give relief and compensation for damages to persons, property and the environment and for the matters connected therewith or incidental thereto.
The primary institutions responsible for the formulation and enforcement of environmental acts and rules include the Ministry of Environment and Forests (MOEF), the Central Pollution Control Board (CPCB), State Departments of Environment, State Pollution Control Boards (SPCBs) and Municipal Corporations. 

CURRENT SITUATION AND KEY CHALLENGES 
Compliance Monitoring:

All polluting facilities are legally required to obtain from a respective SPCB a consent (permits) to establish (CTE) and a consent to operate (CTO). In accordance with a Notification issued by the MOEF in September 2006, certain new industrial projects/activities or those planning major notifications also require a Prior Environmental Clearance (from the CPCB for Category A or from an SPCB for Category B) based on an environmental impact assessment (EIA) report. Monitoring and inspection are a key function of SPCBs. The frequency of on-site visits to verify compliance is determined by the pollution potential (red/orange/green) and size (based on the value of capital investment) of the industry. According to the national Environmental (Protection) Rules of 1986, each polluting facility must submit an Environmental Statement at the end of each financial year. The area-based approach to environmental regulation has been tried in India since 1991 through different CPCB and SPCB programs. While pollution control boards may close an offending facility or order the withdrawal of its power or water supply, it may only impose penalties by filing cases under the Water and Air Acts and the EPA, which may include fines and/or imprisonment. Pursuing cases through trial and appellate courts, however, has proven to be an ineffective enforcement response, since courts are overburdened, procedures are cumbersome, and resources of state boards are overstretched. To help industry achieve compliance, PCBs undertake a range of activities, including:

 organizing training and technical( assistance;
 developing industry-specific reports outlining problems,( compliance status and
 preventive/control options;(
 disseminating the( charter on Corporate Responsibility for Environmental Protection in the 17 categories of highly polluting industries, which seek voluntary compliance beyond the prescribed standards; and awareness campaigns.(

Currently, economic instruments play a supplemental role in promoting environmental compliance in India. Principal economic instruments include rebate on the water cess, bank guarantees, subsidies for pollution control equipment, and other fiscal incentives.

Over the last twenty years, the Supreme Court of India and some High Courts of the states have led the way in the enforcement of environmental laws through citizen-led public interest litigation (PIL) that has its legal basis in the constitutional right to a healthy environment. Through this judicial activism, the courts have issued orders with specific implementation requirements that not only remedy the case at hand, but also set new policies and practices with widespread implications for the regulated community as well as regulatory agencies. This is evident from a plethora of cases starting from Ratlam Municipality Case, which provoked the consciousness of the judiciary to a problem which had not attracted much attention earlier. The Supreme Court responded with equal anxiety and raised the issue to come within the mandate of the Constitution. Through these cases the courts have evolved the following dioctrines for enforcing mandatory compliance of environmental regulations:

Public Trust Doctrine: M.C.Mehta v. Kamal Nath, (1996) 1 SCC 38, MI Builders Pvt. Ltd. v. Radhey Shyam Sahu, AIR 1996 SC 2468

Precautionary Principle: Vellore Citizens Welfare Forum v. UOI, AIR 1996 SC 2718, Narmada Bachao Andolan v. UOI, AIR 2000 SC 375

Polluter Pays Principle: Vellore Citizens Welfare Forum v. UOI, AIR 1996 SC 2718

Absolute Liability Principle: M. C. Mehta v. UOI, AIR 1987 SC 1086, Narmada Bacho Andolan v. UOI, AIR 2000 SC 375

Sustainable Development: M.C. Mehta v. UOI, AIR 1997 SC 734, State of Himachal Pradesh v. Ganesh Wood Products, AIR 1996 SC 149
RECOMMENDATIONS 

In India environmental statute though impressive in range and coverage are more often observed in breach than practice. Environmental law enforcement, being a highly specialized area of implementation, entrusted to different agencies under different laws, presents a none-too-happy-a-picture. Lack or inadequacy of skill; less than satisfactory infrastructural facilities; poor and unimaginative understanding of the law ; jurisdictional conflicts and lack of coordination, among different agencies of implementation, appear to contribute to poor and in effective implementation of the laws. Ability of some of the more resourceful industries in either camouflaging their violations and non-compliance and in exerting undue pressure on the enforcement agencies, also has contributed to the inefficiency of the enforcement apparatus. The deterrent theory of punishment employed under strict and absolute liability principle has achieved some decree of success. Nevertheless, the search for better alternative principles of liability hardly needs an elaboration. Hence it is time to harmonize the developmental activities with environment because development is also a very important aspect of life. For which the environmental regime has to be accounted and strengthen with more expert mechanism to deal with the longer spectrum of problems hither to unattended by the law. Primarily meant as guiding principle for the administrative process to prevent adverse effects on the environment, the precautionary approach warrants formulation of expert environ-mental agencies at the initial decision making as well as at the appellate and reviewing levels. Such a step will be undoubtedly a leap forwards towards sustainable development and augmentation of a strong environmental regime.

In view of the involvement of complex scientific and specialized issues relating to environment, there is a need to have separate ‘Environment Courts’ manned only by the persons having judicial or legal experience and assisted by persons having scientific qualification and experience in the field of environment. In order to achieve the objectives of accessible, quick and speedy justice, these ‘Environment Courts’ should be established and constituted by the Union Government in each State. However, in case of smaller States and Union Territories, one court for more than one State or Union Territory may serve the purpose. Establishing a system of administrative fines and streamline the system of criminal fine, overcoming legal limitations on using self-monitoring information as evidence in court or other proceedings, establishing and disseminating comprehensive standard compliance monitoring and enforcement policies and procedures, and develop and deliver related training programs, increase the emphasis on compliance monitoring and enforcement and prioritize inspection efforts based on environmental risk, establishing a public information disclosure program and creating performance management systems and nationwide performance indicators also will help to overcome the current difficulties faced in compliance management of environmental regulations.

